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Plaintiffs, JohnKirkpatrick, William Smith, Mary Elizabeth Sentowski, and Gregory Caldwéll,
buyers of luxury condominiums in Glen Ellyn, Illinois, appeal the trial court<s judgment in favor of
defendants, David Strosberg, Morningsde Development Group, Inc., and Glen Astor Condominium
Investors L.P., builders of the condominiums, on certain breach-of-contract and consumer-fraud
clams. Plaintiffs aso appeal thetrial court's award of nominal damages to them on the consumer-
fraud counts regarding a ceiling-height issue. Defendants appeal the trial court<s judgment in favor
of plaintiffson certain breach-of-contract and consumer-fraud claims, the award of nominal damages
in favor of plaintiffs on the consumer-fraud counts regarding the ceiling-height issue, punitive
damages, and attorney fees. We affirm.

Paintiffs filed their original 16-count complaint against defendants in May 2000, aleging
breach of contract, bad-faith breach of contract, common-law fraud, and violationsunder the Illinois
Consumer Fraud and Deceptive Business Practices Act (Consumer Fraud Act) (815 ILCS 505/1 et
seq. (West 1996)), relating to plaintiffs purchases of luxury condominium unitsin Glen Ellyn. The
matter eventually proceeded totrial on plaintiffs third amended complaint alleging breach of contract,
common-law fraud, and violationsof the Consumer Fraud Act. Following afour-day benchtrid, the
trid court found for plaintiffs on their claimsfor breach of contract and consumer fraud, but found
that plaintiffsfailed to present areasonable bassfor cdculating damagesand, thus, awarded plaintiffs
only nominal damages of $100 each. Further, the trial court awarded plaintiff Kirkpatrick $15,865
on hisclaimfor breach of contract relating to his custom master bathroom. Thetria court also found
in found in favor of defendants and against plaintiff Smith on hisclaim relating to his need to recut
his cabinetry and millwork. Thetrial court subsequently awarded plaintiffs$83,000 in attorney fees

and $300,000 in punitive damages.
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Defendant Morningside Development Group, Inc. (Morningside), is an lllinois corporation
and general partner of defendant Glen Astor Condominium Investors, L.P. (Glen Astor), whichisan
Illinois limited partnership engaged in the construction of resdentia red estate in Glen Ellyn.
Defendant David Strosberg isthe presdent of Morningside. Plaintiffsentered into written purchase
agreementswith defendant Glen Agtor for the purchase of luxury condominium units onthetop floor
of a gx-floor condominium project known as Glen Astor Condominiums in Glen Ellyn, which
agreements were executed in 1996 and 1997 and closed between August and December of 1997.

Paintiffsallegedthat, prior to entering into thewritten purchasing agreements, they reviewed
sales brochures with copies of various floor plansindicating the square footage of their unit choices
and also indicating that the units had nine-foot ceilings. PlaintiffsKirkpatrick, Smith, and Sentowski
testified that defendant Strosberg told them tha ther units would be congructed with nine-foot
ceilings. After plaintiffs purchased their condominiums, they discovered that ther units were not of
the promised square footage and that their ceilingswere only 8 feet 6 inches high. Further, plaintiffs
testified that they reviewed floor plansthat, in the casesof plaintiffs Cadwell, Smith, and Sentowski,
were attached to and made a part of their contracts indicating the tota square footage of their
respective units. However, the total square footage of the finished units was less than the promised
figures. Plaintiffsc expert gppraiser, David Philips, testified to the exact deficiencies noted in his
reports, which contained detailed measurements and cdculations. Philips report was ultimatey
entered into evidence at tria without objection.

Each of the written agreements contained the following language:

"5, Seller Improvements: a. Seller shall improve the parcel with aresidentia building

including the premises substantially in accordance with the plans and specifications for the
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premises by Danid LeNoble and Associates on file in Sdler's Office (‘architect's plans),

subject to change ordersentered into by buyer and seller on Rider B after the date hereof, if

any, and any specifications atached hereto as Rider D."

Rider B contained the following language:

"All dimensions on the attached marked-up floor plandated  are approximate
and subject to adjustments due to the actual location of piping, electrical, studs, steel bar
joigs, and other building components.”

Defendants established that representations of ceiling height and square footage were based
upon the architectura plans prepared by Daniel LeNoble and Associates, Inc., working within the
parameters approved by the Village of Glen Ellyn.

Daniel LeNoble and Associaes, Inc., prepared architectural drawingsfor asix-story building
with each unit to have a ceiling height of approximately 8 feet 11 inches. During construction it was
discovered tha there wasinaufficient roomto providefor 8-foot-11-inch ceilingsonthetopfloor (dl
plaintiffs units) of the condominium, due to the spacerequired for the roof components. Asaresullt,
defendants building superintendent, Michael Cucka, decided to lower the ceiling heights on the top
floor by five or six inches.

Paintiff Kirkpatrick also contracted defendants' architect Daniel LeNoble to designacustom
measter bathto be constructed by defendantsin hisunit. During construction of the sixth-floor units,
Cuckalearnedthat L eNoble'sdrawing failedto correctly indicate the mechanica componentsrunning
through the chase (a hollow column running through the building and extending into the rooms) of

the building. As aresult, Kirkpatrick's bathroom had to be reconfigured at a cost of $31,730.
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Plaintiff Smith also alleged breach of contract against defendants regarding custom kitchen
millwork and cabinets that, because of the lower ceiling, had to be recut in order to fit. Smith
testified that he relied on floor plans from defendants, which stated that the ceilings were nine feet
high, to plan his custom kitchen millwork and cabinets. After cutting thewood for the millwork and
cabinets, Smith took field measurements and discovered that the ceilingsin his unit wereonly 8 feet
6 inches high. His millwork and cabinets had to be recut at a cost of $24,115.

Ontheissue of square footage, the trial court heard thetestimony of each plaintiff; defendant
David Stroshberg; master appraisers Douglas Adams and David Philips; and architects Richard Cook
and Danid LeNoble.

Philips testified that his method of measuring the square footage of the units wasthe "paint-
to-paint" method, which measured square footage from indde wall to ingde wall. This method
resulted in a smaller square footage than the method used by LeNoble. LeNoble testified that he
measured from the outside wall to hdf of the demising wall, which is a commonly accepted way of
calculating square footage.

Thetrial court determined that the difference in squarefootagewas infact dueto adifference
in measuring methodology and that the method used by LeNoble was appropriate and proper. The
square footage dimensions depicted on the floor planswere exactly what each plaintiff received and,
accordingly, thetrial court denied plantiffs breach-of-contract, common-law-fraud, and Consumer
Fraud Act claimsregarding square footage.

The trial court also determined that plaintiff Kirkpatrick was entitled to damages relating to

his magter bathroom and that said damages should be apportioned 50% to the architect, Daniel
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LeNoble, as Kirkpatrick's agent, and 50% to defendant Glen Agor. Accordingly, the trial court
awarded Kirkpatrick $15,865.

The trial court found that plaintiff Smith's claim for damages relating to recutting custom
millwork dueto the ceiling height was barred by the contractual language that required that he make
field measurementsprior to ordering materias. Thecontract between plaintiff Smith and defendants
stated in Rider B:

"9. Sdler shdl not be required to review Buyer's architectura plans for the Buyer's

improvements, and Seller shall not oversee Buyer's work on the premises. Seller makes no

warranty whatsoever to Buyer that the premises and its components are complete or
compatible with the Buyer's improvements. Buyers understand that al dimensions on the

Sdller's plans and specifications are approximate and subject to modification for actual field

conditions. Field measurement is required to conform dimensions prior to ordering

materials."

Asto plantiffs breach-of-contract clams regarding the lower ceilings, thetriad court found
that there was a breach of contract in that the contracts provided for approximately 8-foot-11-inch
ceilings, that plaintiffsreceived 8-foot-8-inch ceilings, and that, therefore, therewere actual damages.
The trial court stated that defendants expert, Douglas Adams, was not credible. Asto the issue of
damages, the only evidence presented by plantiffsat trial wasthat of the real estate appraiser, David
Philips.  Philips indicated that he had compiled records regarding hundreds of comparable
condominium units and that, in his opinion, as of October 1, 2004, plaintiffs units had a diminished
value of 5% by having only 8-foot- 6-inch or 8-foot- 7-inch ceilingsinstead of 9-foot cellings. Thetria

court determined that Philips testimony of diminished value due to lower ceilings did not relate to
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the date of the breach, which occurred in 1997, and that his percentage calculation of diminished
value seven years after the breach was nothing more than a guess without aproper basis. Thus, the
trial court awarded plaintiffs $100 each in nominal damages with regard to their breach-of-contract
clams relating to the lower ceilings.

Regarding plaintiffs Consumer Fraud Act claims based on the lower celings, the trial court
determined that plaintiffs proved their claims, including actual damages, but that Philips testimony
regarding the amount of actual damages was insufficient to support a computation of damages.
Accordingly, thetrial court awarded plaintiffs $100 each in nominal damages, which represented the
same $100 awarded under the breach-of-contract cdaims. The trid court aso avarded $300,000in
punitive damages and $83,000 in attorney fees under the Consumer Fraud Act.

Paintiffsappealed thetrial court's judgment in favor of defendants on the common-law-fraud
claim, breach-of-contract square-footage claim, consumer-fraud square-footage claim, and Smith
(cabinet/millwork) breach-of-contract claim. Plaintiffs also appealed thetrial court's award of only
nominal damagesfor the ceiling-height issue and only half of Kirkpatrick'sdamageson his breach-of-
contract claim regarding his custom master bathroom. Defendants appealed the trid court's award
of nominal damages, punitive damages, and atorney fees to plaintiffson their consumer-fraud clam
relating to ceiling height, as well as the trial court's finding of breach of contract relating to ceiling
height and Kirkpatrick's breach-of-contract claim.

Initidly we address defendants’ motion to strike portions of plaintiffs' reply brief, namely,
argumentsthat plaintiffsfaled to raisein their origind brief. We grant defendants motion and will
not address arguments plaintiffsraised for the first timein their reply brief, because they are waived.

See 188 11I. 2d R. 341(€)(7).
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We now addressthe merits of the case. Thereare 13 issuesraised on apped by plantiffsand
defendants: (1) plaintiffsargue that thetrid court erred by finding that defendants werenot liable for
common-law fraudand consumer fraud relative to misrepresentations contai ned inthe salesbrochures
and price lists regarding the square footage of plaintiffs units; (2) plaintiffs argue that the trial court
erred by finding for defendants on plaintiffs breach-of-contract clam based on the floor plans
attached to the sales contracts; (3) plaintiffsargue that the trid court erred whenit faled to conform
the judgment to theallegedly undisputed proof sand award ajudgment for damagesto plaintiffsbased
upon the vauation evidence of their expert, David Philips, regarding the breach-of-contract claims
and consumer-fraud claimsrelating to the celling-height issue; (4) defendants arguethat thetrial court
erred by finding for plaintiffs on the ceiling-height issue, because the contracts did not specify any
particular celling height; (5) defendants also argue that Rider B barred any breach-of-contract claim
regarding ceiling height; (6) plaintiffs argue that the trid court erred by awarding plaintiffs only
nominal damages; (7) defendants contend that the trial court was precluded from awarding nominal
damagesbecause plantiffsfailed to prove actual damagesasrequired under the Consumer Fraud Act;
(8) defendants contend that the trial court erred by awarding punitive damages, because they were
accompanied by only nominal damages; (9) defendants argue that the amount of punitive damages
is grosdy excessive; (10) plaintiff Kirkpatrick argues that the trid court erred when it reduced his
damages for defendants breach of contract relativeto the construction of Kirkpatrick's master bath
unit; (11) plaintiff Smith arguesthat thetrial court erred whenit disregarded evidence that defendants
ordly waived their notice provision with respect to Smith's cusom cabinetry millwork; (12)
defendants argue that the trial court erred by granting plaintiffs attorney fees; and (13) defendants

challenge the amount of attorney fees.



Nos. 2--06--0724 & 2--06--0731 cons.

1. Square Footage of Plaintiffs' Units

Paintiffs argue that the trid court erred by finding that defendants were not liable for
common-law fraud and violations of the Consumer Fraud Act, relative to the misrepresentations
contained in the sales brochures and price lists regarding the square footage of plaintiffs units.
Faintiffscontend that the square footage represented indefendants' priceligsand brochuresincluded
common elements of the condominium development and not measurements for the individual units,
artificially inflating the square footage of each unit.

The elements of common-law fraud are: (1) a fase statement of a materid fact; (2) the
defendant's knowledge that the statement was fase; (3) the defendant's intent that the statement
induce the plaintiff to act; (4) the plaintiff's reliance upon the truth of the statement; and (5) the

plaintiff's damages resulting from reliance on the satement. Capiccioni v. Brennan Naperville, Inc.,

339 11I. App. 3d 927, 933 (2003).

The elements of a claim under the Consumer Fraud Act are: (1) a deceptive act or practice
by the defendant; (2) the defendant’'sintent that the plaintiff rely on the deception; (3) the occurrence
of the deception in the course of conduct involving trade and commerce; and (4) actual damage to
the plaintiff (5) proximately caused by the deception. Capiccioni, 339 Ill. App. 3d at 933; see 815
ILCS 505/1 et seq. (West 1996).

In a bench trial, the trial court mugt weigh the evidence and make findings of fact. A
reviewing court will not disturb the court'sfindings unlessthey are against the manifest weight of the

evidence. Eychaner v. Gross, 202 Ill. 2d 228, 251 (2002). The court's conclusions of law are

reviewed de novo. Eychaner, 202 I1l. 2d at 252.
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Inthiscase, thetrial court heard conflicting evidence. Plaintiffs witness, Philips, testified that
the correct method was to measure from paint to paint in each unit. Defendants’ witness, architect
LeNoble, testified that the correct and industry-accepted method was to measure from the exterior
wall to half of the opposing wall. LeNable testified:

"Q. Arethere different methods of calculating square footage of condominium units?

A. Wdll, it depends. Everybody works differently. | take the entire outsidewall and
half of the demising wall.

Q. Why do you do that?

A. Becausethat'stheway | have been doing it forever. | think that<sthe only fair way
todoit."

Both David Strosherg and LeNoble testified that the method L eNoble used was acceptable
within the construction industry. Further, there was no evidence that the square footage of plaintiffs
units, when measured by the method used by L eNoble, was different fromthat asrepresented onthe
floor plans in any of defendants’ written materials. Accordingly, the trial court's finding that
defendants did not make a false statement of materia fact and did not engageinadeceptive act isnot
againg the manifest weight of the evidence. Thus, wefind no error inthetrial court'sfindingin favor
of defendants on the common-law-fraud and consumer-fraud claims regarding square footage.

Paintiffs make much of the fact that LeNoble's certification was not on the plans as
advertised. However, wefail to see how this amounts to amaterial fact or how it induced plaintiffs
to purchase the condominiums. The triad court heard this testimony and did not find that it was
sufficient to establish common-law fraud or consumer fraud. Wewill not substitute our judgment for

that of the trial judge as to the credibility of expert witnesses and conflicts in their testimony. See

-10-
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Samour Inc. v. Board of Election Commissoners of the City of Chicago, 224 111. 2d 530, 548 (2007).

After reviewing the record and giving deference to the court's determination of the credibility of the
witnessesand theweight to be given to the evidence, we do not believethat thisfinding isagainst the
manifes weight of the evidence.
2. Contract Regarding Square Footage

Paintiffs argue that the trid court erred by finding for defendants on plaintiffs breach-of-
contract claim based on the floor plans atached to the sales contracts.  Plaintiffs contend that the
evidenceestablished that thefloor plansattachedto their sdescontractsdisplayed floor plans of units
that were larger than the units they actualy received. However, plaintiffs ignore that Rider B,
included within each party’'s written purchase agreement, provided in pertinent part:

"All dimensions ontheattached marked-upfloor plandated  areapproximateand
subject to adjusments due to the actual location of piping, electrical, studs, steel bar joists,
and other building components.”

Further, LeNoble's plans were incorporated into each contract through paragraph 5(a) of the
agreement, which stated:

"Seller shall improve the parcd with a residentid building including the premises
substantidly in accordance with the plans and specifications for the premises by Daniel
LeNoble and Associates onfilein Sdler's office (‘architect's plans), subject to change orders
entered into by buyer and sdller on Rider B after the date hereof, if any, and any specifications

attached hereto asRider D."

-11-
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Because the contract contained provisions that declared any measurements as approximates,
the trid court's finding that defendants did not breach the contracts was not against the manifest
weight of the evidence.

3. Damages Regarding Ceiling-Height 1ssue

Next, regarding the ceiling-height issue, plaintiffsarguethat thetrid court erred whenit failed
to conformitsjudgment to the proofsand award ajudgment for damagesto plaintiffs based uponthe
vduationevidenceof Philips, ared estate appraiser, regarding the breach-of-contract and consumer-
fraud claims.

When acontract is breached, the injured party isentitled to be placedin the postion he would

have beenin had the contract been performed. Wilsonv. DiCosola, 352 11l. App. 3d 223, 225 (2004).

In proving damages, the burden is on the plaintiff to establish a reasonable basis for computing

damages. Razor v. Hyundai Motor America, 222 1ll. 2d 75, 107 (2006). Thus, damages must be

proved with reasonable certainty and cannot be based on conjecture or speculation. Razor, 222 11I.

2d at 107. However, absolute certainty with regard to damagesis not required. Prairie Eye Center,

Ltd. v. Butler, 329 I1l. App. 3d 293, 302 (2002). Damages, in abreach of contract for the sale of redl
estate, are calculated by the difference between the fair market value of the real estate on the day of

the breach and the sale price contracted for by the purchasers. Lakshmanv. Vecchione, 102111. App.

3d 629, 634 (1981).

In this case, plaintiffs damages expert, David Philips, tegtified regarding hundreds of
properties. After consdering his research, he opined that there was a 5% difference in fair market
value between the plaintiffs' units with the lower ceilings and the comparables that had nine-foot

ceilings. Philips testified that his comparables were from 2004. However, plaintiffs unitsclosedin

-12-
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1997. Therefore, thetrial court disregarded Philips 5% differenceinfair market value as speculative.
Thetrial court did not believe that afigure from seven years after the breach represented far market
value. SeeLakshman, 102 Ill. App. 3d a 634. Because there was a sevenryear difference between
the sde of plaintiffs' units and Philips comparables, we cannot say that the trial court's finding was
againg the manifest weight of the evidence regarding damages.
4. Contract Regarding Ceiling Height

Defendants argue that thetria court erred infinding for plaintiffs on the ceiling-height issue,
because the contractsdid not specify any particular celing height. Defendants essentially argue that,
because the contracts did not specify any particular ceiling height, defendants did not engage in
deceptive practices or acts. However, defendantsignore the fact that thetrid court found that their
advertising materials contained misrepresentations that the ceilings would be nine feet high and that
these advertisng materialsinduced plaintiffsto sgnthe sales contracts, thusforming the bassfor the
Consumer Fraud Act violations. The contractsreferred to architectural drawings, which defendants
contend did not show any celling height for plaintiffs' sixth-floor units. However, they did show
celling heights for the other floors, which the trid court reasonably could have referred to in
determining the requirements of the contracts. Therefore, we find that the trial court<s finding was
not against the manifest weight of the evidence.

5. Rider B and Ceiling Height

Defendants also argue that Rider B barred any breach-of-contract claim. Rider B stated that
"All dimensions on the attached marked-up floor plandated  are gpproximate and subject to
adjustment due to the actual location of piping, electrical studs, steel bar joists, and other building

components.” Implicit in every contract is a duty of good faith and fair dealing; this obligation

13-



Nos. 2--06--0724 & 2--06--0731 cons.

requires aparty vesed with contractual discretion to exerciseit reasonably, and further he may not
do so arhitrarily, capricioudy, or in a manner inconsistent with reasonable expectations of parties.

Diamond v. United Food & Commercial Workers Union Local 881, 329 Ill. App. 3d 519, 526-27

(2002). In this case, thetrial court reasonably determined that an alteration from 9-foot ceilingsto
8-foot-6-inch ceilings was an unreasonable dteration and not covered by Rider B. We cannot say
that this finding was againg the manifest weight of the evidence. Therefore, defendants argument
fails.
6. Award of Only Nominal Damages
Paintiffs argue that the trial court erred by awarding plaintiffs only nomind damages. If a
party proves aright to damages in a fraud clam but failsto provide a proper bassfor computing

those damages, a court may award only nomina damages. Giammanco v. Giammanco, 253 I1l. App.

3d 750, 758 (1993). Inthiscase, plaintiffsfailed to provide aproper basisto computetheir damages,
because their expert provided comparables that were seven years after the sale of plaintiffs units and
referenced the damages as of 2004, not 1997. Thus, it was not unreasonable to find the evidence
speculative or otherwise insufficient. Therefore, the tria court's decision to award only nominal
damages was not against the manifes weight of the evidence.
7. Nomina Damages Absent Award of Actual Damages

Defendants contend that the trial court was precluded from awarding nominal damages

because plantiffsfailed to prove actual damages as required under the Consumer Fraud Act. See

Oliverrav. Amoco Oil Company, 201 [1l. 2d 134, 149 (2002); seealso 815 ILCS505/2 (West 1996).

However, defendantsignore the fact that, although plaintiffs evidence of damages seven years after

the fact was deficient, thetrial court made a specific finding of fact that plaintiffs did indeed prove

-14-



Nos. 2--06--0724 & 2--06--0731 cons.

actual damages for the purpose of proving their consumer-fraud claims. Therefore, defendants
argument fails.
The casescited by defendantsto support their argument arefactualy distinguishablefromthe

case at bar. In neither Petty v. Chryder Corp., 343 Ill. App. 3d 815 (2003), nor Tolve v. Ogden

Chrysler Plymouth, 324 I1l. App. 3d 485 (2001), were there specific findings of actual damages. In

those cases, there were no findings of actual damagesat all. In contrad, inthis case, the trial court

made a specific finding that plaintiffs suffered actual damages. Thus, Petty and Tolve do not apply.

8. Punitive Damages and Award of Only Nominal Damages
Defendants also contend that thetrial court erred by awarding punitive damages where they
were accompanied by only nominal damages and in the absence of an award of actua damages. We
first look to the Consumer Fraud Act to address this issue.
Our primary god in construing a statute is to ascertain and give effect to the intent of the

legidature. Peoplev. Cherry Valey Public Library Didrict, 356 I1l. App. 3d 893, 895-96 (2005).

The bes indicator of that intent is the plain language of the gatute itself. Cherry Valley Public

Library Didrict, 356 I1l. App. 3d at 896. Statutory congruction is a question of law; therefore, our

review isde novo. Cherry Valley Public Library Didrict, 356 Ill. App. 3d at 895.

The Consumer Fraud Act is a regulatory and remedial datute intended to give broad
protection to consumers, borrowers, and business people aganst fraud, unfair methods of

competition, and other unfair and deceptivebusness practices. Ramirez v. Smart Corp., 371111. App.

3d 797, 805 (2007). The Consumer Fraud Act itself indicates that "any person who suffers actual
damage" may be awarded punitive damages. See 815 ILCS 505/10a(a) (West 1996).

Section 10a(a) of the Consumer Fraud Act provides in relevant part:

-15-
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"(a) Any person who suffers actual damage as a result of a violation of this Act
committed by any other person may bring an action against such person. The court in its
discretion may award actud economic damages or any other reief which the court deems
proper.” 815ILCS505/10a(a) (West 1996).

However, courts should award punitive damages in Consumer Fraud Act cases only for
conduct that is outrageous, either because the defendant's motive was evil or the acts showed a

reckless disregard of others rights. Totz v. Continental Du Page Acura, 236 1. App. 3d 891, 909

(1992). The purpose of awarding punitive damages isto punish the wrongdoer and, in doing so, to
deter that party and others from committing similar wrongful acts. Totz, 236 Ill. App. 3d at_909.
Punitive damages are not favored in the law; thus, courts should be careful never to award such

damagesimproperly or unwisdy. Kleidonv. RizzaChevrolet, Inc., 173 11l. App. 3d 116, 121 (1988).

"In reviewing a decision on punitive damages, an appellate court must not disturb the trial court's

decision unless the trial court abused its discretion." Kleczek v. Jorgensen, 328 Ill. App. 3d 1012,

1024-25 (2002). A trial court abusesits discretion only if no reasonable person could agree with the

position of the trial court. Matthewsv. Avadon Petroleum Co., 375 Ill. App. 3d 1, 9 (2007).

Further, incommon-law cases, Illinoiscourtshave dlowed punitive damages supported only

by nomind damages when the conduct of the defendant is intentional. See, e.q., In re Estate of

Hoellen, 367 1ll. App. 3d 240, 252 (2006) (holding that punitive damages can be awarded for

intentional breach of fiduciary duty without an award of actua damages); First Nationa Bank of Des

Plainesv. Amco Engineering Co., 32 Ill. App. 3d 451, 455 (1975) (remanding for award of nominal

damages for trespass to property and alowing plaintiffs to amend complaint to seek punitive

damages), superseded by statute on other grounds as recognized by Wujcik v. Gallagher & Henry
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Contractors, 232 Ill. App. 3d 323, 328 (1992); Prait v. Davis, 118 Ill. App. 161, 181-82 (1905)
(holding that punitive damages can be given for medical battery even though a plaintiff's loss is

nomind); McNay v. Stratton, 911l. App. 215 (1881) (holding that punitive damages can be awarded

in an action for fase imprisonment without proof of actual damages).

Here, the trial court held afull evidentiary hearing on punitive damages and, then, granted
relief. It doesnot appear that thetria court abused itsdiscretion. The court found that defendants
deceptive or fraudulent conduct was the result of an evil motive or undertaken with a reckless
disregard for the rights of others. Defendants' attempts to convince us otherwise are unavailing.

Cucka, the building superintendent, tegtified that he told Strosberg, the presdent of
Morningside, at |east one year before plaintiffs' sdescontractsclosed, that the ceilings would be only
8 feet 6 inches or 8 feet 8 inches high and not 9 feet high as promised, both ordly and in the
advertising brochures. When Cuckatold Strosberg thisinformation, Strosberg did not tell plaintiffs
about this change in ceiling height; Strosberg said that it was not important and that it was just a
"marketingtype of situation." Strosbergtestifiedthat hismarketing brochuresand all other marketing
mat erids such asnewspaper adverti sementsand marketing S gnsoutsidethe property represented that
the ceilings were nine feet high. Strosberg admitted that nine-foot cellings were at least one factor
that atracted buyers to buy the Glen Astor condominiums. Just before plaintiffs closed their sales
contracts, Strosberg finally changed the sales brochures to state that the ceilings were only 8 feet 7
inches high, but he never told plaintiffs about the change. This provides ample circumgantial
evidence that defendants actions were intentiona. The fact that Strosberg presented an innocent
version of these events during his testimony does not alter the fact that we are to give deference to

thetrid court'sresolution of credibility. It was reasonablefor thetria court to concludethat actions
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gpeak louder than words. The tria court's finding that the misrepresentation was intentiond is not
againg the manifest weight of the evidence. Therefore, thetrial court did not abuseitsdiscretion by
awarding plaintiffs punitive damages.

Defendants cite Avery v. State Farm Mutua Automobile I nsurance Co., 216 11l. 2d 100

(2005), Oliverav. Amoco Oil Co., 201 11l. 2d 134 (2002), Petty v. Chrysler Corp., 343 11l. App. 3d

815 (2003), Hayman v. Autohaus on Edens, Inc., 315 1ll. App. 3d 1075 (2000), and B. Sanfidd, Inc.

v. Finlay Fine Jewelry Corp., 76 F. Supp. 2d 868 (N.D. Ill. 1999), to support their contention that

plaintiffsmug establish actual damagesto recover punitive damagesunder the Consumer Fraud Act.
However, in none of the cases cited by defendants did the courts make specific findings of actual
damages. In contrast, thetrial court inthiscase made aspecific finding of actual damages. Keeping
in mind that section 10a(a) requires only that a plaintiff prove that he suffered actual damages and
does not expressy require the plaintiff to prove the amount of actual damages, we determine that

Avery, Oliveira, Petty, Hayman, and B. Sanfield arefactudly distinguishable from the caseat bar and

that nothing in section 10a(a) prohibits the award of nominal and punitive damages here. See 815
ILCS 505/10a(a) (West 1996).

Although not raised by defendants, we distinguish Smith, Allen, Mendenhall, Emons & Selby

v. Thomson Corp., 371 1ll. App. 3d 556 (2006). In Smith, Allen, the Ffth District Appellate Court

held that the plaintiff could not recover punitive damages for allegedly excessve shipping and
handling charges added to CD-ROM s it received, because a witness for the plaintiff tegtified that,
each time he received a CD-ROM, he made a cost-benefit decision to accept the charge. Smith,
Allen, 371 I1l. App. 3d at 560. Therefore, the plaintiff failed to prove actual damages. Accordingly,

the plantiff failed to establish a cause of action under the Consumer Fraud Act. Smith, Allen, 371
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ll. App. 3d a 560. This case is distinguishable because the trid court in this case expresdy found
that plaintiffs proved actual damages.
9. The Amount of Punitive Damages
Defendants argue that the amount of punitive damagesis o grosdy excessve as to violate
the due process clause of the fourteenth amendment to the United States Constitution (U.S. Const.,
amend. X1V).

The due process clause of the fourteenth amendment "prohibits a State from imposing a

' "grossly excessive' ' punishment on atortfeasor. [Citation.]" BMW of North America, Inc. v.
Gore, 517 U.S. 559, 562, 134 L. Ed. 2d 809, 812, 116 S. Ct. 1589, 1592 (1996). In considering
whether an award of punitivedamagesisgrosdy excessive, thetria court must consider thefollowing
factors: (1) the reprehensibility of the defendant's conduct; (2) the disparity between the actual
damages or harm incurred by the plantiff and the punitive damages award; and (3) the difference
between the punitive damages and civil penalties imposed in comparable cases. Gore, 517 U.S. at

575,134 L. Ed. 2d at 826, 116 S. Ct. at 1598-99. We review de novo the issue of whether punitive

damages were unconstitutionally awarded. 1nternational Union of Operating Engineers, Local 150

v. Lowe Excavating Co., 225 Ill. 2d 456, 469 (2006).

As to the first factor, the reprehensibility of the defendant's conduct, the United States

Supreme Court inState Farm Mutual Automobilel nsurance Co. v. Campbdl, 538 U.S. 408, 419, 155

L. Ed. 2d 585, 602, 123 S. Ct. 1513, 1521 (2003), instructsusto consider the following factorswhen
determining reprehengbility: (1) whether the harm caused was physical as opposed to economic; (2)
whether the tortious conduct evinced an indifference to, or areckless disregard for, the health and

safety of others; (3) whether the target of the conduct was financiadly vulnerable; (4) whether the
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conduct involved repeated actions or was an isolated incident; and (5) whether the harm was the
result of intentional malice, trickery, deceit, or mere accident.

Inthis case, dthough the harm was purdy economic and no one was physically endangered,
defendants engaged in trickery and deceit by intentionally misrepresenting the ceiling heightsof their
condominiumunitstoinduce plaintiffsto purchase their properties. Defendants had at |east oneyear
to inform plaintiffs about the celling-height discrepancy. Instead, they did not inform plaintiffs and
allowedthe salescontractsto close. Defendantsrepeated this conduct no fewer thanfour times. The
trial court found that defendants acted in bad faith and "concocted an daborate and fase story in
order to try to prop up the defense that no deception was practiced upon them the Plaintiffs [9c]."
After reviewing the record, we believe that this finding was not against the manifest weight of the
evidence.

Withregard to the second Gore guidepost, the disparity between the actual damages suffered
by the plantiff and the amount of the punitive damages award, the Illinois Supreme Court has been
reluctant to identify concrete constitutional limits on the ratio between the harm to the plaintiff and
the punitive damages award. However, our supreme court has encouraged trial courts to award
punitive damages not exceeding a single-digit ratio in comparison to actual damages. Lowe
Excavating, 225 Ill. 2d at 487. Further, minimal compensatory damages may be too dight to give
the victim an incentive to sue and may be insufficient to deter and punish the defendant. Lowe
Excavating, 225 Ill. 2d at 489. Inaddition, we note that, especially in this case, "we are permitted
to take into account the amount of the attorney fees expended in a case when assessing a punitive

damagesaward.” LoweExcavating, 22511l. 2d at 490. We also may consider the need to punishand

deter defendants’ bad conduct. Lowe Excavating, 225111. 2d at 489. "[L]ow compensatory damages
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awards may support higher ratios where a particularly egregious act hasresulted in a small amount
of economic damage, or where an injury is hard to detect and the harm is difficult to determine.”

Lowe Excavating, 225 Ill. 2d a 487. The best method to determine whether a given ratio is

appropriateisto compareit to punitive damages awvards in similar cases. Lowe Excavating, 22511I.

2d at 487. We are unaware of Smilar cases considering the Lowe criteria, especially where nominal
damages and attorney feeswere awarded. However, this district recently considered a fraudulent

auto lease in the context of the Consumer Fraud Act. In Gehrett v. Chrysler Corp., 379 I1l. App. 3d

162 (2008), we upheld aratio of 7 to 1.
Inthis case, although no compensatory damageswere awarded, $83,000 in attorney feesand
$300,000 in punitive damages were awarded, making the ratio of punitive damages just over 3%2

times attorney fees, well within the range permitted by Lowe Excavating and Gehrett.

We discuss the third factor to be considered to determine whether an award of punitive
damagesisgrossly excessve; that is, the difference between the punitive damages and civil penalties
imposed in comparable cases. See Gore, 517 U.S. at 575, 134 L. Ed. 2d at 826, 116 S. Ct. at 1598-
99. The purpose of this third factor isto " 'accord "substantial deference’ to legislative judgments
concerning appropriate sanctions for the conduct at issue.' " Gore, 517 U.S. at 583, 134 L. Ed. 2d

at 831, 116 S. Ct. at 1603, quoting Browning-Ferris|ndustries of Vermont, Inc. v. Kelco Disposal,

Inc., 492 U.S. 257, 301, 106 L. Ed. 2d 219, 254, 109 S. Ct. 2909, 2934 (1989) (Brennan, J,
concurring, joined by Marshall, J.). Section 7 of the Consumer Fraud Act authorizes the impostion
of a civil penalty of up to $50,000 per violationwhen relief issought by the lllinois Attorney General

or a State's Attorney. 815 ILCS505/7 (West 1996). Thus, considering that defendants committed
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numerous violationsof the Act, we cannot say that $300,000 in punitive damagesisgrosdy excessive
in light of this third factor.

Because all three of the Gore factorsweigh in favor of the trid court'saward of $300,000in
punitive damages, we determine that the award is not grossly excessve and does not violate due
process.

10. Kirkpatrick's Master Bath Unit Damages

Next, plantiff John Kirkpatrick arguesthat thetrial court erred when it reduced his damages
for defendants' breach of contract relative to the construction of Kirkpatrick's master bath unit.

When there has been a breach of contract based upon defective workmanship, the general
measure of damages is the cost of repairing the defects and/or completing the project. Arch of

lllinais, Inc. v. S.K. George Painting Contractors, Inc., 288 I1l. App. 3d 1080, 1082 (1997).

Inthiscase, thetria court found that defendants breached the contract by falling to perform
inaworkmanlike manner. However, the cost of rebuilding the master bathroom wasnot completdy
atributable to defendants, because plaintiff Kirkpatrick's agent, LeNoble, drafted defective plans,
whichwerefollowed by defendants. Therefore, thetria court did not attribute the full amount of the
$31,730 repair to defendants. Instead, the damages were split between Kirkpatrick and defendants.
Contrary to Kirkpatrick's contention, the tria court did not apply comparative fault; the computed
damages were based upon defendants' breach. The trial court found that, before defendants started
building the master bathroom, they had an obligation to tell LeNoble that they could not build it based
onhisplanandto ask LeNobleto redraft the plan to save costs. Because defendantsfailed to dothis,
the trial court found that the parties were mutually responsible for the cost of the repair. After

reviewing the record, we cannot say that this was against the manifest weight of the evidence.
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11. Smith's Millwork Damages

Paintiff William Smith argues that the tria court erred when it disregarded evidence that
defendants orally waived their notice provision with respect to Smith's custom cabinetry millwork.
Smith contends that, although his contract obligated him to obtain field measurements, defendants
waived thisrequirement whentheir congruction manager asked Smith to order bathroomand lighting
fixtures before taking field measurements. However, thetrid court wasfree to find that Rider B,
section 9, which provided, inpart, that "[f]ield measurement[s] [are] required to confirm dimensions
prior to ordering materials,” prevailed over any conversation Smith may have had with defendants
or defendants agents regarding bathroom and lighting fixtures. Therequest of the building manager
was equivocal, and it was not established that the manager was authorized to ordly amend the
contract between the parties. We cannot say that the trid court's ruling was againg the manifest
weight of the evidence or that it was manifestly erroneous on a mixed question of law and fact.

12. Award of Attorney Fees

Next, defendants argue that the trial court erred by granting plaintiffs attorney fees. The

decision whether to award attorney feesto the prevalling party inaconsumer-fraud caserestswithin

the sound discretion of the trial court. Ciampi v. Ogden Chryder Plymouth, Inc., 262 1ll. App. 3d

94,114 (1994). Althoughdefendantsarguethat plaintiffswerenot the prevailing party, we disagree.

In Buckhannon Board & Care Home, Inc. v. West Virginia Department of Health & Human

Resources, 532 U.S. 598, 149 L. Ed. 2d 855, 121 S. Ct. 1835 (2001), the Court held that a

"prevailing party" isonewho hasbeen awarded somerdlief by the court. Seedso J.B. Esker & Sons,

Inc. v. Cle-Pa's Partnership, 325 Ill. Ap