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Featured Article

THE TRUTH ABOUT FALSE CONFESSIONS

Three cases demon-
strate why Illinois
courts hate your expert
and what you can do

By Timothy Capps, StqﬁAttorf
ney

As an active death penalty
practitioner, you are more
likely than anyone to see a
false confession. Police are
pressured to solve high-
profile murders. Standard
interrogation techniques are
psychologically effective,
and the threat of death is a
powerful motivator for an
innocent suspect to confess,
if he is convinced it is his
only chance to save his life.

Studies provide the follow-
ing instructive statistics:

e Of 125 known false

confessions, 85% were
in murder cases.

e 73% of defendants who
went to trial with a
confession later proven
false were convicted

e  Of more than 200
DNA exonerations,
about 25% involved
false confessions.

If you believe your client
has confessed falsely, you
may consider two kinds of
experts: a forensic psy-
chologist to identify your
client’s vulnerabilities (e.g.
suggestibility), and a false
confession expert to help
the jury understand how
false confessions happen and
give them the tools to assess
the evidence in your case.

Good examples of this sec-
ond kind of expert are Drs.
Richard Leo and Richard
Ofshe, both well-known
researchers in the field.

Studies show the success
rate in motions to suppress
is between .03 and .07.
Challenging the reliability of
the confession before the
jury is therefore essential.

Unfortunately, more people
have walked on the surface
of the moon than have testi-
fied as false confession ex-
perts per se in Illinois. Illi-
nois courts have decided
jurors do not need to hear
from these experts because
they are themselves experts
in false confessions.

Cont. page 3

Mitigation

BRAVE NEW WORLD: BRAIN IMAGING IN COURT

By John Price, Staff Mitigator

Colorful brain scan images
are moving from the maga-
zine page and television
screen into the courtroom.
Researchers talk about spe-
cific areas of the brain
linked with reason, impulse
control and even moral

judgment. The potential
for mitigation has not been
lost on lawyers, and we
have already seen the first
use of forensic neuroimag-
ing in courts.

The John T. and Catherine
D. MacArthur Foundation
has given $10 million to

explore the burgeoning
field of “neurolaw.” While
results of the project are
still pending, it is fair to say
that while scientists hold
out great hopes for the fu-
ture, they are cautious for
now, and some fear enthusi-
astic lawyers may try to put

Cont. page 2

DR. RICHARD OF-
SHE TESTIMONY IN
PEOPLE v. PONTIOUS

“If you put [an innocent sus-
pect] in the position in which
they have to choose between
continuing to tell the truth
and getting the maximum
punishment with absolute
certainty, versus confessing
and being able to get this
over with little or no punish-
ment, a distressed, anxious,
upset person who has been
run through an intense inter-
rogation may make the very
bad decision to go to try to
save their lives by making a
false confession.”

Jury acquitted murder defendant
despite videotaped confession.
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With fewer
fingerprint
“experts” using
points of
comparison,
Safford should
be used to
require
detailed
testimony as to
whatever
methodology
was used...
Cite it in any
case where the
foundation of
an expert’s
testimony is

lacking.

By John Hanlon, Assistant Dep-
uty Dgfender

Appellate Court: Finger-
print Expert May Not
Give “Conclusory” Testi-
mony As To Foundation
For Basis Of Opinion

In People v. Safford, ___
N.E.2d __, 2009 WL
1531810 (No. 1-06-3083, 1st
Div., June 1, 2009) the Ap-
pellate Court found reversible
error where the State’s fin-
gerprint examiner was per-
mitted to testify to a finger-
print match implicating the
defendant where the witness
gave only non-specific, con-
clusory testimony on the
foundation for his opinion.

A State Police expert with 24
years experience with finger-
prints was qualified as an ex-
pert. His testimony de-
scribed what he was looking
for in each of three levels of
detail. He said a latent print
at the crime scene matched
ones on the defendant’s fin-
gerprint cards.

INGERPRINTS &

OTHER NEW

On cross, the examiner said
the protocol he followed did
not depend on a specific num-
ber of points of comparison.
The notes he kept did not
provide reasons for his deter-
mination of a match.

This was not a sufficient foun-
dation according to the Ap-
pellate Court, because the
witness did not ever explain
how he reached his conclu-
sion that the prints matched.
Even his notes contained only
conclusions.

Without knowing how the
expert reached his conclu-
sions, the defense had no op-
portunity for meaningful
cross-examination, in effect
creating an infallible witness
who cannot be challenged.
The court took no position on
the number of points of com-
parison necessary to get a
match, but observed that
when the number
“approaches zero, our con-
cern is no longer with weight,
but with admissibility... we
agree with the defendant’s
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Major New Cases

argument that although the
scientific community is di-
vided as to how many points
of comparison are needed to
make a positive identification,
the proffered expert must be
subject to challenge on the
analysis he undertook. .. re-
gardless of the method he

followed.”

With fewer fingerprint
“experts” using points of com-
parison, Safford should be
used to require detailed testi-
mony as to whatever method-
ology was used. Further,
Safford should not be limited
to just fingerprinting cases.
Cite it in any case where the
foundation of an expert’s
testimony is lacking. The
objection should focus on the
inability to cross-examine,
and should be preserved un-
der the Sixth and Fourteenth
Amendments of the federal
constitution, as well as Article
I, sections 2 and 8 of the Illi-

nois constitution.

Cont. page 5

Mitigation

BRAVE NEW WORLD (CONTINUED)

the mitigation cart before the

neuroscience horse .

Things are not as simple as
pop science journalism makes
it look. fMRIs are a very fine
tool, but the results still de-
pend not only on technical
variables, but interpretation.
Even then there are individual
variations, so that my “plays
well with others” spot may be

in a different place from
yours. Finally, we are learn-
ing more about the
“plasticity” of the brain, i.e.
its ability to “rewire” itself to
compensate for damage.

Researcher Stephen Faux was
quoted in Scientific American
saying: “the beautiful graphics
fMRI produces imply much
more precision than there

actually is.”

Lawyers want “The Christmas
Tree Effect,” and properly so.
In some cases, neuroimaging
might help, but must be seen
in the context of a thorough
traditional mitigation presen-
tation to paint a better—and
more human—-picture of the
person whose life is in the

hands of the jury or judge.
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FALSE CONFESSIONS (CONTINUED)

“Expert testimony is not ad-
missible on matters within
common knowledge unless
the subject is difficult to un-
derstand and explain.” People
v. Gilliam, 172 111.2d 484
(1996).

Two later 1st District cases
repeat this rationale: People v.
Wood, 341 Il1.App.3d 599
(2003) & People v. Bennett,
376 1ll.App.3d 554 (2007).

To counter this unfortunate
line of decisions, study U.S. v.

Hall, 93 F.3d 1337 (1996).
“Dr. Ofshe’s testimony, as-
suming its scientific validity,
would have let the jury know
that a phenomenon known as
false confessions exists, how
to recognize it, and how to
decide whether it fits the facts
of the case being tried.”

Note that this is not yet a Frye
issue, but, rather, a simple (if
dubious) evidentiary ruling:
false confessions are within
the common knowledge of
average jurors.

In a false confession case, you
must be prepared to: (1) dis-
tinguish the Gilliam line of
cases from your facts; (2) use
research findings to attack the
underlying rationale and beat
a Frye challenge; (3) explain
where the 1st Circuit has
gone off the rails with this
issue; and (4) argue Hall
represents the better analysis.
Unfortunately, you must also
be prepared to make the best
record you can and proceed
without a testifying expert.

Next Seminar

DEFENDING DEATH PENALTY CASES, FALL 2009

The new Defending Death
Penalty Cases seminar will be
at the University of Illinois in
Springfield October 29th &
30th. Sign up early to make
sure you do not miss out, as it
is expected to fill up. You
can sign up here.

False confessions expert Dr.
Richard Leo and CTAU trial
attorney Tim Capps team up

for a look at false confessions
and ways to approach Illinois
courts hostile to expert testi-
mony on the issue.

CTAU chief and Deputy De-
fender Cheryl Bormann and
Cook County PD Susan Smith
will tell how to squelch the
snitch.

Assistant Deputy Defender
John Hanlon and staff attor-

BELLEVILLE STAFF

Tim Capps is a veteran crimi-
nal defense attorney and ex-
Navy JAG who has practiced
throughout southern Illinois.
He traded that practice in
December for the staff attor-
ney position in Belleville.

He holds the unusual qualifi-
cation of having both prose-
cuted and defended death
penalty cases. “Being a for-

mer prosecutor gives me an

ney Joseph Kennelly discuss
how the humble jury verdict
form might save your client’s

life.

Nationally-known speaker
Marvin Schechter will talk on
junk science in the courtroom.

Stephen B. Bright of the Yale
Law School & Southern Center

Cont. page 6
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ATTORNEY TIM CAPPS

interesting perspective,”
Capps said. “On the defense I
always aggressively pursue a
non-death resolution before
trial. Having been on the
other side helps me know
what they worry about.”

Capps’ link to CTAU goes
back to one of the first cases
in which it assisted, People v.
Bruny in Johnson County. A
lengthy campaign of pretrial

motions culminated with a
successful change of venue
that finally got the prosecutor
to move off the death penalty.
Later, his team partnered
with now Assistant Deputy
Defender John Hanlon to
secure an outright acquittal in
another death penalty case,

People v. Pontious.

“In private practice, I learned
what a great resource this is.”

Featured Article
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To find out more
about false
confessions, read
Police Interrogation and
American Justice by Dr.
Richard Leo. Dr. Leo
will join Tim Capps in
a much more detailed
treatment of this
subject from both the
academic and practice
viewpoints in the next
OSAD-IILCE Death
Penalty Seminar.

Meets require-
ments for admis-
sion or readmis-

sion to Illinois
Capital Litigation

Trial Bar under

Supreme Court
Rule 714.
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With your
stake, would you like a
brightly colored picture
showing a big red blot
where his
judgment c
be? Of course you would.
Allowing for hyperbole,
“He who ha
exhibits w
is the hot topic, butfor
all the buzz in both the
academic and popular
press, it has not
penetrated deeply into our
courtrooms. This is not
the last time Illinois
Lifeline or CTAU will be
looking at this
fascjnating, controversial,
wonderful, and dangerous
field.
to hear of your experiences

and opinions.

Cl arence Da
“neurol aw”
saved Leopold and Loeb
Yet

he also recognized that

without brain scans.

ideas have consequences.
Darrow acknowledged

that the young lovers were
self-professed Nietzschean
Super men.
fair to hang a 19 year old
boy for the philosophy

that was taught to him at
the univer
Interesting mitigation

strategy!

Neuroscience has the
potential to cut both
ways. What are your
hopes and fears for it?

--The Editors

We '’

Brains in Culture & Science

C Bl)/ Zi)hrBPIE]:e]: St’cy[f@h‘tiglnoir f e1958 Minority Report by

1748 Julien Offray de la
Mettrie publishes “Man a
gzifze ” Predicts that ma-
tﬁl%hs&l Pmll bengﬁtﬁhs
criminal justice system by
recognizing criminals “as but

g misgmgglegmeny o o

i 11796 Franz Gall Wi€slig 0 |

influential treatise on phre-

nology, which localizes per-
sonality characteristics in or-
gans of the brain.

1918 Pneumoventriculogra-
phy. Air pumped into brain
ventricles through holes
drilled in skull replaces cere-
bral-spinal fluid, providing

greater contrast for X-Trays.

Phillip K. Dick imagines a
justice system that locks up
criminals before they act.

d 1971 Computer Axial Tomo-

graphy (CAT) Scans pro-
vides very detailed anatomical
images of the brain

13 Positron Emission To-
mography (PET) Scans de-
tects metabolic changes that
show the brain in action, in-
stead of a static anatomical
picture.

1977 Magnetic Resonance
Imagine (MRI) large ma-
chines generate strong mag-
netic forces to create detailed
“sliced” pictures.

1624 dla€encel Darfove r € S 1999sdunctional MRI

urges mercy for Leopold
and Loeb because “all the

t. StlIIl’l nwf th§ alienists
SEOYVS aﬁ tW'f ¥ the act
of immature an cﬁ:eased
brains.”

1927 cerebral angiography

uses radioactive dyes to im-

prove imaging.

(fMRI) maps blood flow to
different parts of the brain,
demonstrating neural corre-
lates to states of mind on a
temporal-spatial resolution
finer than PET scans.
for innumerable articles about

Basis

scientists finding this or that
part of the brain that controls
various behavior.
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Forensic Science

2005 U.S. Supreme Court
outlaws executions for those
under 18 at time of crime,
relying primarily on “evolving
standards of decency,” but
also citing fMRI studies
showing youthful brains are
underdeveloped. Roper v.
Simmons. Also, materialist
Richard Dawkins says: “Why
do we vent such visceral ha-
tred on child murderers. ..
when we should simply re-
gard them as faulty units that
need fixing or replacing?”

2007 Brain Electrical Oscil-
lation (BEOS) profiling
helps convict Aditi Sharma in
Bangalore of murdering her
husband. In this country, jury
sentences John Couey to
death for murder of 9-year-
old girl despite brain scans,
and a federal judge blocks
defense scans in Missouri
murder trial.

2008 researchers Edward
Vul, et al, accuse fMRI stud-
ies of cherry-picking data to
support questionable claims,

causing an academic stir.

“ t i's hardl

y
JURY SELECTION BY THE COLORADO METHOD

By Tom Cosgrove, Staff Attorney

s 'Iihettv&spf(_)ld’goal of the Colo-

rado Method of Jury Selection
is simple: identify and elimi-
nate death-givers; identify
and preserve life-savers. It
has three steps:

Stripping. The potential
juror is given a worst-case
scenario for an imaginary

defendant facing the death

penalty. No justification and
no defense.

Identifying: Put the ques-
tion squarely to the subject: is
the death penalty appropriate
for the convicted killer of an
innocent person? It should be
as anti-defendant as possible.
You want the worst answer
you can get, so you can argue
for cause.

Rating: 7 is the Grim Reaper
who will always give death,
while 1 is someone who
would always vote for life.

The art comes with skillfully
questioning those jurors rated
4-7 so that they admit that
they will always give death in
a case such as yours (while
avoiding, of course,

Cont. page 5
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Major New Cases

FINGERPRINT FOUNDATION TRAP & OTHER CASELAW (CONTINUED)

U.S. Supreme Court

Montejo v. Louisiana, 129
S. Ct. 2079 (May 26, 2009).
Expressly overrules Michigan
v. Jackson, which had been
interpreted broadly to pro-
hibit police from initiating
interrogation of a defendant
who had requested counsel at
arraignment, or who had had
counsel appointed to him
without request. A defendant
must now assert his Sixth
Amendment right to counsel
at arraignment or thereafter
in order to invoke that right.

Melendez-Diaz v. Massa-
chusetts, 129 S. Ct. 2527
(June 25, 2009). Holds that
under Crawford v. Washing-
ton and the confrontation
clause, sworn reports of lab
personnel are clearly
“testimonial” and, therefore,
defendants have a right to
cross-examine the analysts
who conduct and report on
forensic laboratory tests.
This case is not necessarily
groundbreaking in Illinois, as

our Supreme Court in Peo-
ple v. McClanahan, 191
11.2d 127 (2000) has already
proclaimed that in drug
prosecutions, the preparer of
a lab report must be brought
into court to testify. How-
ever, Melendez-Diaz should
be utilized if your prosecutor
at trial argues that
McClanahan is limited to
drug prosecutions (e.g. note
that the statute permitting
the prosecution to introduce
“records of the coroner’s
medical or laboratory exam-
iner” has never been re-
pealed or held to be uncon-
stitutional).

Wood v. Allen, (No. 08-
9156, cert. granted May 18,
2009). Question presented
is whether state court erred
in concluding that, during
sentencing phase of capital
case, the failure of a novice
attorney with no criminal
law experience to pursue or
present evidence of defen-
dant’s severely impaired

mental functioning was a stra-
tegic decision, where the
court ignored evidence in the
record that appeared to dem-
onstrate otherwise. This case
bears watching, as it will be
yet another guide to trial
counsel’s role in gathering
and presenting mitigation.

Illinois Supreme Court

People v. Runge, WL
1440067 (No. 103529, May
22,2009). In this capital
case, the trial judge barred
the defense from deposing the
State’s mental health expert,
while allowing depositions of
defense experts. This was a
sanction for defendant’s re-
fusal to speak to the State’s
expert about a separate pend-
ing murder case, even though
he had talked about it with
the defense expert. The de-
fense complained that this
sanction was not available in
any statute or rule, and made
discovery unequal. The Su-
preme Court declined to

Cont. page 6
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Cap Lit Changes
Effective 1/1/10

HB 869 addresses fiscal
accountability. Service
providers must certify
preliminary estimate
and hourly rate for
themselves and
subcontractors, then
swear fees accurately
reflect work done.

Lawyers must also
certify that services are
reasonable, necessary
and appropriate.

Travel & per diem tied
to U.S. General
Services Admin.

Treasurer can send
questioned bills back to
trial court under strict
time limits.

Click here for full text
of bill.

JURY SELECTION BY THE COLORADO METHOD (CONTINUED)

case-specific issues). The
goal, of course, is to get rid of
them for cause. If you wind
up stuck with such a juror
anyway, it is important to
teach him respect for others’
opinions and remind him of
his duty to allow others to
think differently than him.

For potential jurors who

score 1-3, equally skillful

questioning must provide an
umbrella of protection against
a for-cause challenge. Tt is
also necessary to insulate and
isolate this juror from the
others. Typically, a jury will
be composed of more jurors
who will give death than not.
Your non-death juror must be
told that it is alright to dis-
agree and even be the sole

holdout. A “Juror’s Bill of

Rights” will help him get out
of the deliberation room with
his conscience intact and your
client spared. “The law is
always satisfied with a life
verdict.” “A juror is never
required to put into words a
reason to vote for life.” “ No
criticism of another juror’s
personal moral judgment
should be tolerated.”

Instructional Movie for sale.

TheThree Ps

Prepare your
questions and
responses to the
inevitable objections
(know Witherspoon,
Morgan and Witt).

Practice your
questions.

Patiently pursue your
goal no matter what
the opposition.
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Office of the

Ilinois Lifeline is another part of OSAD-
State

CTAU trial lawyers’ commitment to provide
Appellate

Defender

you with information and analysis on hot top-

ics specifically relating to your lifesaving efforts.

Capital Trial Assistance Unit It builds on our co-sponsorship with IICLE of

Chicago Office Defending [llinois Death Penalty Cases semi-

20 North Clark St., 28th Floor

Chicago, IL 60602
Phone: 312-793-2056

Springfield Office
400 West Monroe Street, Suite 303

P.O. Box 5420
Springfield, IL 62705
Phone: 217-557-6400

Belleville Office

300 West Main Street, Suite 500

Belleville, IL 62220
Phone: 618-236-8680

with your trial team.

nars. Our resources are available to partner

Mike Pelletier, State Appellate Defender

Cheryl Bormann, Deputy Defender, CTAU

John Hanlon, Assistant Deputy Defender, CTAU, Editor
Timothy Capps, Staff Attorney, Assistant Editor

Please email your comments, queries or requests for future articles to author or:

John.Hanlon(@OSAD .state.il.us

REMEMBER: print for handy reading, come back to click on links.

FALL DEATH PENALTY SEMINAR (CONTINUED)

For Human Rights will pre-
sent on Capital Defense

Strategies in the Real World.

OSAD’s Charles Hoffman
will reprise his popular Leg-
islative and Case Law Up-
date.

Forensic psychologist Mark
Cunningham will cover Risk
and Protective Factors and
Their Effect on Behavior and

Functioning, i.e. the impact
a child’s environment has on
his adult behavior.

The seminar ends with an
interactive panel discussion
revolving around the Alton
Logan case: Ethical Dilem-
mas and Guidelines in Capi-
tal Cases. This provides two
hours of professional respon-
sibility credit.

OSAD and IICLE are bring-
ing you fresh speakers and
new topics. As always, this
seminar is designed so that
attendance will meet re-
quirements of admission or
recertification to the Illinois
Capital Litigation Trial Bar
under Supreme Court Rule
714, and 12 hours MCLE.

Major New Cases

FINGERPRINT FOUNDATION TRAP & OTHER NEW CASES (CONTINUED)

endorse the sanction per se, but refused to reverse where asymmetry in discovery was created by “defendant’s unreasonable

behavior,” besides noting that there is no requirement that discovery be perfectly symmetrical. The lesson of Runge is clear: in

trying to determine whether or not your client should discuss pending charges with both sides” experts during evaluations, real-

ize that any imbalance that occurs regarding what is said and not said may result in sanctions. These may include a possible de-

nial of depositions, that goes beyond any express statutory authority, and that such sanctions are likely to be upheld on appeal.

Finally the Fourth District granted FOIA access to files of internal investigation and complaints against police officers, which

has obvious applications to criminal cases. Gekas v. Williamson, No. 4-08-0733, July 20, 2009.
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